Valparaiso University

ValpoScholar
Valparaiso Law School Forum

Valparaiso University Law School

3-20-1997

The Forum (Volume 27, Number 12)
Valparaiso University School of Law

Follow this and additional works at: https://scholar.valpo.edu/law_forum
Part of the Law Commons
This Article is brought to you for free and open access by the Valparaiso University Law School at ValpoScholar. It
has been accepted for inclusion in Valparaiso Law School Forum by an authorized administrator of ValpoScholar.
For more information, please contact a ValpoScholar staff member at scholar@valpo.edu.

A Student Publication of Valparaiso University School ofLaw -- Seroing the law school as a student organization since 1969.

VOLUME

27 --

0.

Free

12

Supreme Court to decide constitutionally of RFRA
By Brendan Maher and Steve Duckett
Contributors
On Wednesday, February 19, 1997,
the United States Supreme Court heard
oral arguments in City of Boerne v.
Flores, a case challenging the constitutionality of the Religious Freedom
Restoration Act (RFRA). Congress
passed RFRA in 1993 in response to the
Supreme Court's decision in Employment
Division v. Smith (the "peyote case"), in
which the Court held that the Free
Exercise clause of the First Amendment
did not mandate exceptions to a state's
facially neutral, generally applicable
criminal laws when a religious practice
violated those laws. RFRA was enacted
to counter that decision, and provides
that before a state may "substantially
burden" a persons religious practices, the
state must have a "compelling interest"
and must use the "least restrictive
means" of accomplishing the state's
objectives.
In the case befo.re the Supreme
Court, the respondents were a group of
Catholic parishioners from a small Texas
town. The City of Boerne, pursuant to a

law allowing the designation of certain
structures as historical landmarks, had
refused to allow the parishioners to tear
their church down in order to build a bigger church on the site. As a result, the
parishioners had been relegated to holding mass in a school gymnasium. The
parishioners sued under RFRA, claiming
that the city had substantially burdened
their ability to practice their religion
without compelling justification. The
city defended on the ground that RFRA
was unconstitutional on its face as an
attempt by Congress to legislatively
overrule a Supreme Court decision and
as a violation of the federalist principles
of separation of powers.
The oral arguments presented to
the Court were impressive all around.
Marci Hamilton argued the case for the
petitioner, the City of Boerne, while
Douglas Laycock argued for the respondent parishioners. The Court also heard
amicus arguments from Jeffrey S. Sutton,
State Solicitor for the State of Ohio,
arguing that RFRA violated the
Constitution, and from Walter Dellinger,
the acting Solicitor General of the United

States, urging the Court to uphold the
act.
Due to the importance of the issues
to both state governments and religious
groups across the country, seating was at
a premium in the courtroom in which
arguments are heard. Though it is usually easy for would-be spectators to see
arguments at the Supreme Court, on
Wednesday there was not nearly enough
room for everyone interested in attending.
Despite Dean Gaffney's Tuesday
prediction that this was an "easy case"
which would go "9-0" for the parishioners, the intense questioning from the
Court indicated otherwise. With the
exception of Justice Thomas, virtually
every Justice managed to ask at least one
of the oralists a question or two. Justices
Scalia and Rehnquist seemed skeptical of
Congress' power under the Fourteenth
Amendment to enact RFRA, while
Justices Kennedy and O'Connor
explored the potential federalism concerns raised by Congress' effectively
overruling a Supreme Court decision of
which it disapproves. Other Justices
focused on the parishioners' argument

that Congress was merely providing an
additional statutory right, rather than
usurping the Court's role as final interpreters of the Constitution. The City of
Boerne and the State of Ohio argued that
these issues were intended to be
resolved, and indeed were being
resolved, at the state level.
The Court will hand down a decision in the case by the end of its term in
June. Just what the disposition will be is
difficult to guess given the multitude· of
concerns expressed by the various
Justices at argument, however it is clear
that the questions the Court will answer
are not as simple as they might at first
seem.
Having had the opportunity to
attend these arguments, we would highly
recommend that law students with any
interest in Constitutional law, oral advocacy, or the Supreme Court itself, do
everything possible to arrange a visit to
our nation's highest court. Our thanks to
Dean Gaffney for being a fantastic guide
to the Court, and for a very informative
experience.

See companion story on Page 4

Dinner chez Stnoot!
By Malini Goel and Marianne Manheim
Staff Columnists
It was January 25, 1759 .... Robert Burns
came into this world. On January 25, 1997, his
birth and life were celebrated in a ritualistic
gourmet gathering chez Professor Smoot. But
how does one plan a Robert Burns dinner? We
asked the Chef, also known as the Rainmaker,
what the secret to his success in the kitchen was.
Robert Burns would be proud to know that his
memorial dinner consisted of all the traditional
ingredients; Perhaps, that's why he passed away
on July 21, 1796, just 37 years after birth.
How Was Such An Idea Conceived?
The planning started last summer, and
involved the shipping of food from all corners of
the earth: Salmon from Zabar's of New York,
Muskox from Canada, Perfectly Corresponding
Wines from France, Scottish cheese, Scotch
(self-explanatory), and Cigars from Honduras.
To what lengths must one go to achieve
such success at a Robert Burns Supper?
A phone call is dashed off to a source in
Minnesota who then alerts his own contact in

Scotland, who then proceeds to search the
Scottish Highlands for one rare Blue Hare. (Little
does the Blue Hare know that he will be caught
in a snare and wind up as Professor Smoot's dinner fare). The Blue Hare, to its despair was
scooped into a soup, and served to the Professor
Smoot dinner group.
The highlight of the evening, was not a
wine from France, nor a Middle-Eastern belly
dance, but Smoot dressed in a kilt, entering the
Haggis empire he had built. This main dish was
a masterpiece, to say the least, but for whom was
it fit? Man or beast?
HAGGIS: How was this delicious dish prepared? The first ingredient consisted of deer
innards: heart, 1i ver, kidney and lungs. The
organs were boiled as the trachea rested outside
the pot and acted as a siphon for, as Professor
Smoot puts it, "the elimination of undesirable
lung fluids." When the organs were boiled to perfection, they were grated and thrown into a mixing bowl with vegetables and spices. Eventually,
the gourmet mixture was stuffed into a sheep's
Professor Smoot garbed in traditional Scottish dress.

continued on Page 7, see Dinner
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Letters to the Editor
No one owes you anything
lwi\AT ALL

I recently heard a story that, in addition to demonstrating the absolutely
nonsensical frame of mind of one of the
people involved, pointed out the existence of a disturbing school of thought
to which I hope not many people adhere.
One of your law school classmates,
in response to the possibility of United
States Supreme Court Justice Clarence
Thomas speaking at the third-year class'
graduation in May, told two other students "I think there's gonna be a problem with that...All I know is that
Thomas hasn't done anything for me as
an African-American." She went on to
purportedly (and I would hope incorrectly) speak for other black law students,
threatening that if Thomas did speak,
"we would all walk out."
Let me begin by pointing out that the
issue itself is moot because Justice
Thomas will not be able to speak at the
graduation ceremony for the Class of
'97 in May. However, the third-year
class, in a democratic response to a poll
conducted by the 3-L Steering
Committee, chose Justice Thomas as its
number two candidate, behind only
Colin Powell, from a list that included
several other Justices, former President
Carter, and others. In addition, Justice
Thomas has graciously consented to
judge a future Swygert Competition here
at the law school, and participated in last
summer's Cambridge program.
It is the illogical and selfish attitude
that the above anecdote demonstrates
that is so troubling. The student who is
unhappy with her classmates' choice
does not have any "right" to a speaker
that she personally approves of. She had

a chance, equal with every other third
year student, to vote on a speaker. In
addition, if one of the candidates was
particularly upsetting to her, she could
have attempted to influence people not
to vote for that candidate. She didn't, or
at least was unsuccessful, and a candidate that she personally dislikes was
selected. Welcome to the democratic
process. In that process, "you can't
always get what you want."
Even more disturbing is this student's evident belief that Justice
Thomas, or anyone else for that matter,
somehow owes her something. Justice
Thomas, despite the controversy that
surrounded his confirmation, is a classic
American success story. He rose from
rather humble beginnings to the pinnacle
of the United States legal system.
Whether one agrees with his jurisprudence or not, he does not owe anything
to anyone, and he certainly does not owe
anything to one disgruntled member of
VUSL's graduating class because they
happen to be of the same race. To even
suggest as much is as self-centered as it
is ridiculous.
Because of the diverse nature of our
third-year class and our law school as a
whole, whoever ends up speaking at
graduation will likely have both supporters and detractors. One thing should be
perfectly clear however... that speaker
wi11 be honoring our class by his or her
presence, and will not owe any of us
anything other than a good speech.
Brendan Maher, 3L
VUSL
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Financial Aid Dept. answers conce111s
In a recent meeting with Jenny
Mullennix and Charles Hoffecker, we
were asked to provide you an outline of
the process by which loans are awarded
by Financial Aid and disbursed to
Student Accounts, in response to the Jetter that Mr. Hoffecker submitted to
January I 7 issue of The Forum.
Pre-bills are issued approximately
a month prior to the beginning of each
semester. These are estimates of the
tuition and fee charges, as well as the
financial aid credits that will be applied
to those charges for the next semester.
As the accompanying letter states, "this
includes an estimate of your spring
semester subsidized and unsubsidized
Direct Stafford loan net disbursements."
On the day that classes begin, provided the students file is complete, the
actual Joan disbursement as transferred
to the students account in the Business
Office. The actual date of that transfer
is, of course, the date that is also reported to the federal government. In the
event that the loan is not disbursed until
a later date, due to an incomplete file,
the actual date of that later transfer
would then be reported to the government.
Interest on unsubsidized loans
does not begin to accrue until the actual
date of the disbursement.
The university does not receive the
loan funds from the government until
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they are drawn down electronicalJy,
which does not occur until after the disbursement is made to the students
account. In effect, the university is
"advancing" the money to the student
until reimbursed by the government.
In respect to the Perkins Loan,
federal regulations are very clear that
there is a limit to the amount of total
financial aid a student may receive in a
given academic year. Aid, including
that received from sources outside the
university, must be capped at the total
cost of attendance. Thus, if a student
award equals the cost of attendance and
the student is awarded a Perkins Loan,
another source of aid must be reduced.
The decision was made to repay the outside loans because they were the most
costly to the student. Each student who
held a private loan for this year and then
received a Perkins loan was informed at
the time of the award that the Perkins
would replace part or all of their LAL or
LSL.
As always, the Financial Aid and
Business Office staffs are available to
respond to your questions and concerns.
We would encourage you to raise those
questions as they occur.
David Fevig, Director, Financial Aid;
Phyllis Schroeder, Associate Director,
Financial Aid;
Susan Scroggins, Assistant Comptroller
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Law School Field Trip?
By Steve Duckett and Brendan Maher
Contributors

ally a message for our illustrious Dean
at the security desk. We were more
impressed when he told the security
guard to, "Call Maureen at the residence, she' 11 get this straightened
out". Our Dean, he is one connected
man.
After Gaffney ditched us in
favor of the Supreme dinner invitation, Brendan and I made our way to a
dinner of our own and then to a
favorite watering hole of mine in D.C.
Contrary to popular belief, and previous articles in this publication, we had
to dodge no actual bullets while walking the four blocks to and from the bar
late at night.
The next morning we met downstairs in plenty of time and made it
back to the Court. After sitting in the
Court's cafeteria (yes, even the
Supreme Court's food is bad) and dining at a table next to the retired Justice
Harry Blackmun, we were finally ushered through more security than I had
ever seen. The screws in my right
knee set of the metal detector and I
thought my a** was grass. Luckily,
they believed that I really did not have
a knife planted under the skin of my
leg and I was allowed to proceed .
The actual chamber of the courtroom is probably smaller than you
would think. The nine justices sit up
high, and the attorney who is arguing
is probably no more than 5 yards from

With a windy - at least too
much so for my taste - take-off,
Brendan Maher and I were off to D.C.
to experience one of the true highlights of my law school career. You
see, we were going on a field trip, of
sorts. We were going to meet our own
Dean Gaffney in Washington to visit
the Supreme Court and listen to oral
arguments on the constitutionality of
the Religious Freedom Restoration
Act.
When we arrived at the airport
Dean Gaffney was waiting for us at
our gate. Brendan and I knew little
about what was planned for us other
than that we were going to have
reserved seats at the Court the next
morning. We knew that Dean Gaffney
had some other plans, but they were
sketchy at best. So off we were into
the heart of D.C.
On the way in the rental car,
Dean Gaffney explained to us that the
case was important, but nonetheless an
"easy case" for the Court to decide.
"9-0," he explained. "RFRA is constitutional."
Dean Gaffney then explained
that he was to be dining with Justice
Scalia that evening. Seems the two
are actually friends, which is funny
enough if you are familiar with either
Rehnquist' s evil stare. The debate
man's politics. Since we were runwas spirited, and even humorous in
ning a bit late, we just went straight to
some parts. All of the judges were
the Supreme Court. Brendan and I
active questioners with the notable
were impressed when there was actu-
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Happy Birthday
Robert Varga

Happy Birthday
Bryan Bullock.
Lieu Cuuino.
Mark Farinas

Guess· you gotta take

urge students who have such an

the good with the bad. The meeting
went rather well, and, after the guitar
sing-along, we heard thoughts on the

opportunity in the future to capitalize
on it, no matter what the cost.
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RFR~ issue from Doug Laycock , one
of the two men (the other being
Solicitor General Walter Dellinger)
who had argued for RFRA's constitutionality.
It was at this moment when
Gaffney revealed for the first time that
he was a mere mortal and revealed
that he was not so certain about his
previous day's prediction of an "easy
case." He is now of the opinion that it
will be 6-3 in favor of RFRA, maybe
even 5-4.
Following our meeting at" P.C.
Central", we were treated to a sense of
reason - a 35 minute Q &A session
with Antonio "Nino" Scalia. He
revealed to us in that short time that
the famous Lemon test is garbage, as
is the O'Connor endorsement test, that
there is no such thing as the "living
constitution" (a term he uses with particular disdain), and that he gives little
or no consideration to the contents of
amicus briefs. The frank nature of our
conversation was very refreshing ,
especially when you consider the
famous "That's for me to know and
you to find out" response that
Rehnquist gave to our class in
Cambridge when pressed about the
validity of an opinion handed down in
the 1860's.
All in all, the trip to D.C. was a
London-like whirlwind , bu~ also a
very educational experience. I would

HEALTH LAW ASSOCIATION

March

1997

exception of Justice Thomas. He
never once opened his mouth, which
was disappointing since he has relatively strong opinions about some of
the core issues in the RFRA case,
namely religion, federalism, and legislative deference. Probably the best
questioners were Justices Scalia,
Kennedy, O'Connor and Ginsburg.
Anyone who has had the privilege of spending a week with Dean
Gaffney in London can reasonably
predict what came next.
After the arguments were concluded and Court was adjourned for
the day, we were running late for our
next appointment. Surprised? We
hurried down First Street to the
National Republican Capitol Hill
Club, another ironic place for our
Dean to be eating. There we met the
Duesenbergs, our lunch hosts and
annual benefactors to VUSL. Also
joining us was the Clerk of the
Supreme Court, which was interesting
because he gave us a bit of a behindthe-scenes perspective that proved to
be very insightful.
Brendan and I commented to the
Dean about how if he started hanging
out with Republicans and conservative
Supreme Court justices, he might start
to see the light. He sort of chuckled
and gave us a "just you wait" sort of
look. Next thing we knew we were
hustling to our next appointment at the

The First Annual "Atnbulance Chase" road race is Saturday, April 12,
1997 at l 0:00a.m. Scheduled events include a 51< Run & a 5K **Fun** Walk
around the Valparaiso University campus.
We need many volunteers from all organizations! (There won't be too much of
a time commitment, I promise!) We will post a sign up sheet on the HLA board
- please sign up so we have ample coverage for all stations: finish line, water
stations. registration, t-shirt/packet pick up, etc.
The admitted runners will be limited to current VU law school students, all
VULS faa.dty, regional attorneWJudges & all VULS Alumni for both individual
& group team sign up - so get your teams ready & get out & nm!
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Happy Birthday
Kimberly Herren .
Kathleen Peek
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Anthony Quinn
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Creative artists: Please sketch a race logo & submit it with your name to locker #487 or
to the HLA mailbox in the SBA office by Friday, February 14, 1997.
HLA will vote on all entries to decide which logo gets to be the 1st of hopefully many races
to come! However. please don't get too attached to it- we ask that you relinquish all rights,
but you will be recognized & receive a prize for your contribution!

ALL FACULTY
Please submit your suggestions (via e-mail to kfox@wesemann.law.valpo.edu) for prize
awards for our race winners! We will already have trophies, so please give our runners
more of an incentive!

Any individual or OT'gG~ni-zation that would like to volunteer' OT' conhibute fund~ to the
T'ace,

Happy Birthday
Anc.ln:w Falkowski .
John Falvey.
Andrew Yoder
No Clas!'..:s

plea~e contact KT'isti l=ox . locke-r

#487 (?.1Q/?5Q·750Q) .

In addition. any

organi-zation -that help~ will get a >pot on the T'ace r.~hi-rt for theiT' oT'gan i-zation logo!

THANKS to all individuals & organizations for your participation!
More information to come ...

5

The Forum

February 27 --March 20, 1997

Eye on America

5

6

7

10

29

Acnoss

.a:

'o~~y To ~o~~ YoU DoWN
T\,..\1;~1;, RUT WI; ut\vt; "- u;~

:J

-a

1-

~T\oN ~

::>

t>lON'T KNoW

WU&;~ I;L~ To ~--·

.....
en
z
I

0

z

'

1-29
Ct997 W•&hi¥Cn P~
W~Group

E-mail: Wlleyt.oon«<aol.corn

www.washlngtonpost.corn.lwlley

I. J»lan·
2. Gn•en fruit
8. Sdenl·e (abhr .)
II. I .nng stick
12. Direction
13. Criminal (slang)
14. Preposition
15. Worn-out horse
17. On
19. Scientist's room
21. Distant
23. Roman emperor
24. Original (abbr.)
26. Appendage
28. Canvas home
30. Fissure
32. Sticky substance
34. Lion's home
35. Pages (abbr.)
37. Readable
40. Route (abbr.)
41. Kaline and Jolsen
43. Male sheep
44. Beaver structure
46. Information
48. Wager
50. Memorizing process
53. Waterproof canvas (abbr.)
55. Sharp bite
57. Ship front
58. One who lhes alone
60. School of whales

62. Us

63.
64.
66.
68.
69.
70.

DOWN
1. Hetecting device
2. Raised railroad
3. Numhr
4. \\ ithin the law
5. Midwest town (abbr.
6. Time zone (abbr.)
7. English jacket
8 Afraid
~ mvestigates death
bt Indian (abbr.)
II. Venctian traveler
16. Air Force (abbr.)
18. Moist
20. Large
22. Procedure
25. Girl (slang)
27. A lot (slang)
29. Explosive
31. Each
33. Elderly
35. Mat
36. Tableland
38. Talk a lot
39. Auricle
42. Begins
45. Unruly group
47. Appendage
49. Wild animal
51. Loom

52.
54.
56.
58.
59.
61.
65.
67.

M&M Extra!!

SBA Militia, Making Your School a Safer Place.

Consume
Place of confinement
Agn.•e
Transportation
Food thkkener
E"·en

\\' ide-mouthed jar
Type size
•'ather (slang)
Hebrew (abbr.)
Child's game
Item in an atlas
Southern state (abbr.)
Southern state (abbr.)
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the newest constitutional right?

Euthanasia
By Charles Krauthammer
Washington Post Columnist
In 1991 in the Dutch city of Assen,
a perfectly healthy 50-year-old woman
asked her doctor to help her die. Her two
sons had died, one by suicide, one by
cancer. She wanted to join them. After
many hours of consultation, Dr.
Boudewijn Chabot consented. He was at
her side when she swallowed the lethal
pills he prescribed for her death.
In Holland, physician-assisted suicide is for all practical purposes legal,
but Dr. Chabot was tried anyway because
this woman wasn't terminally ill. She
wasn't even ill. In fact, she wasn't even
psychiatrically ill, a point that at trial Dr.
Chabot made in his own defense. She
was as lucid as she was inconsolable.
The three-judge court in Assen
acquitted Dr. Chabot. So did an appeals
court. So did the Dutch Supreme Court.
Thus, notes Dr. Herbert Hendin (in his
indispensable study of euthanasia in
Holland, Seduced by Death: Doctors,
Patients and the Dutch Cure), has
Holland "legally established mental suffering as a basis for euthanasia."
Why 1s this important for
Americans? Because [] the U.S.
Supreme Court was asked to decide

whether physician-assisted suicide
should be legal in America, as in

Tribe offered a riff on the
stages of life: "Life, though it
feels continuous to many of
us, has certain critical thresholds: birth, marriage, childbearing. I think death is one
of these thresholds. " It nearly
got him laughed out of court
when Justice Scalia cut him
off with "this is lovely philosophy. Where is it in the
Constitution?"

Holland. The two cases before the court
both involve the terminally ill. But the
deployment of these heart-rending cases
of terminal illness is part of the cunning
of the euthanasia advocates. They are
pulling heart strings to get us to open the
door. And once the door opens, it opens
to everyone, terminally ill or not.
How do we know? Justice David
Souter asked that question in one form or
another at least four times: Once you
start by allowing euthanasia for the terminally ill, what evidence is there that

abuses will follow?
The answer, in a word, is Holland.
I'm not even talking here about the thousand cases a year- in the United States
that would translate into 20,000 cases a
year - of Dutch patients put to death by
their doctors without their consent.
(Most, by the way, are killed not for reasons of pain, but. as the doctors put it, for
"low quality of life" or because "all treatment was withdrawn but the patient did
not die.") I'm talking here about Dutch
doctors helping the suicide of people not
terminally ill, not chronically ill, not ill at
all, but, like our lady of Assen, merely
bereft.
The litigants before the Supreme
Court claimed the right to assisted suicide on the grounds not of mercy but of
liberty- the autonomy of individuals to
determine when and how they will die.
But on what logical grounds can
this autonomy be reserved only for the
terminally ill? [A]t the court, the lawyers
for the euthanasia side, Kathryn Tucker
and Laurence Tribe, turned somersaults
trying to answer the question. Tribe
offered a riff on the stages of life: "Life,
though it feels continuous to many of us,
has certain critical thresholds: birth, marriage, child-bearing. I think death is one
of these thresholds." It nearly got him

laughed out of court when Justice Scalia
cut him off with "this is lovely philosophy. Where is it in the Constitution?"
Tribe had no answer because there
is no answer. If assisted suicide is a right
for the terminally ill, there is no argument that can be made to deny it on
grounds of mercy or autonomy or nondiscrimination to anyone else who might
request it.
That is why the Supreme Court
decision in these two cases will be so
fateful. They could be the beginning of
something much larger: nothing less than
legitimizing- through the active, legal,
societally blessed participation of the
medical profession - of suicide.
In modern society, suicide is no
longer punished (denial of burial on
church grounds, denial of inheritance to
the family). But it is still discouraged.
When you see someone on a high ledge
ready to jump, you are enjoined by every
norm in our society to tackle him and
pull him back from the abyss. We are
now being asked to become a society
where, when the tormented soul on the
ledge asks for our help in granting him
relief, we oblige him with a push.
They do it in Assen.

The fallacy of color-blindness
Minority dissents
By Bryan K. Bullock
Staff Columnist

IN THE NOW INFAMOUS CASE of Plessey
v. Ferguson, the well-meaning Justice Harlan dissented in the case by saying, "Our Constitution is colorblind, and neither knows nor tolerates classes among
his citizens." Even though, as stated earlier, his dissent was well-intentioned, it was, in fact, totally
wrong. The Constitution has never been a color-blind
document. There were specific provisions in the
Constitution from in its inception that dealt with
Indians and protected slavery ... both obviously colorconscious concerns. Although it did not mention
African-Americans or blacks explicitly, the
Constitution contained provisions which protected
slavery in the states as part of the compromise
between the framers. The fact that virtually every
black person in the country were slaves overshadows
the fact that the framers did not mention them directly. Further, the fact that the "other persons" in the
Three-Fifths Clause and the "persons owing service"
implicated by the Fugitive Slave Clause were black
clearly shows that the Constitution was never meant to
be a color-blind document and that Justice Harlan was
speaking about a document that he hoped would exist
but that did not in fact exist. Additionally the document was written by many men who owned slaves and
written for a budding nation where African slavery
was tolerated.
It was against this social, political and
Constitutional backdrop that Chief Justice Haney stated in Dred Scott v. Sandford, that black people "had
no rights which the white man was bound to respect."

He went on to state, on the issue of free blacks entering slave holding states, that "it cannot be believed
that the large slaveholding States regarded (free
blacks) as included in the word citizens, or would
have consented to a Constitution which might compel
them to receive them in that character from another
State." Mr. Taney, as Attorney General in 1832 further stated in a memo to the Secretary of State that
African Americans were "a degraded class, and exercise no political influence. They were not looked
upon as citizens by the contracting parties who formed
the Constitution."
MANY OPPONENTS of affirmative action cite
the Constitution's supposed color-blindness as proof
that such programs are illegal or unconstitutional.
Amazingly, they never discuss how the Constitution
provided affirmative action provisions for slaveholders. Several of the delegates to the Constitutional
Convention were slaveholders and they were . able to
convince the non-slaveholding delegates or those from
states that were set to abolish the "peculiar institution"
to draft a document that gave a preference to protecting slavery. The Fugitive Slave Clause, which provided for counting three-fifths of the slaves for purposes
of representation in Congress guaranteed the Southern
states extra representation in Congress not unlike
funny shaped districts and other raced-based remedies
that have been found to be unconstitutional. The
Slave Importation Clause prohibited Congress from
banning the slave trade before 1808. This established
a grace period, or, in terms of years, a quota, for states
to import Africans, before Congress would outlaw the
activity. The Fugitive Slave Clause required that runaway slaves be returned to their "owners." All of
these provisions gave the slave holding states preferential treatment under the Constitution.

WHAT will color-blindness; if it exists, accomplish? Can we really view each other without viewing
the other's race and all of the things that society and
we as individuals apply to them? And how do we
combat the racism that we say we abhor without taking race into account? I think Justice Blackmum was
correct when he stated, "In order to get beyond
racism, we must first take account of race. There is
no other way." This is the great flaw in color-blind
theories as a way of addressing the racial problems in
America. Race will not be eliminated by our refusal
to talk about it. It is a part of the fabric of American
life. It is part of our social, political and legal structures. We make decisions everyday based on race,
consciously or unconsciously. Besides, color-blindness will not solve the effects of racism and does not
address the reality of a black underclass in America.
The Supreme Court, in cases like Richmond v. J.A.
Crosnon Co. struck down a remedial employer setaside simply because the remedy specifically referred
to race. This view only targets the efforts to address
the history of racial discrimination without targeting
the debilitating effects of racism. We live in a race
conscious society, and to enforce a race less view is
itself a racial act since, as one writer, Neil Gotunda
says, "race must first be recognized in order to be
ignored."
A COLOR-BLIND CONSTITUTION is as
much a legal fiction as a color-blind society and we
need to critically examine the push for color-blindness. Since it is impossible, physically, to view ourselves in nonracial terms and the discrimination
against black people is made on a racial, not an individual, basis it would seem to me that we, as a nation,
would be better served if we address the real issues of
race in a real manner and give the Constitution, per
the Civil War amendments, some real meaning.
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Dinner chez Stnoot
continued from Page I
stomach, provided by a premiere butcher
on the Southside (hint to our last article).
It was then sewn up with surgeon precision, and roasted for five hours. Voila!
The Piper piped it into the dining
room as it was placed on the table.
Professor Smoot's Father-in-law, a
Senior member of the Armstrong Clan,
serenaded the group with Robert Burn's
poem 'Address to a Haggis', as they
began their evening meal. Gallantly,
Smoot of Scotland, member of the
McLellan Clan, drew his dagger ("skihn
dubh") and struck, as the haggis burst
open, and the scent. .. well, we can only
imagine what the scent was like. Only
Robert Burns could describe such an
experience with eloquence,

An'cut ye up wi' ready slight,
Trenching your gushing entrails
bright,
Like onie ditch;
And then, 0 what a glorious sight,
Warm-reekin, rich!"
If only to be a fly on the wall,
what an experience it would be. Maybe
next year, if we have the $$$.
If anyone is interested in further
information on Robert Burns, see the
internet site at www.clan.com/burns. It
provides poems, songs, a biography,
how to host a supper, and more than you
ever wanted to know about the subject.
Thanks Professor Smoot, for sharing with us your Scottish Experience,
Smoot-style!

"His knife see rustic Labour dight,

.LI\II enzt

BURNS NIGHT SUPPER
JANUARY 25, 1997
A GATHERING OF THE CLANS
ARMSTRONG, McDONALD AND 1\tcLELLAN
Haggis

Neepa and Tattiea
McClelland Highland Single Malt Scotch
Smoked Scouiah Salmon

Arm.Jtrong Ridge Champagne
Bawd Brco
(Scottish Blue Hare Soop)

1995 Macon-Villages (Jadot)
Braised Boneln;s ug of Canadian Arctic Muskox

1993 Bourgogne (Mongeard-Mugneret,

Vosne~-Romanee)

Puree of Chestnuts
Crearued Cucwnber with Mw.hrooms
Typsyl..aird
Bums (Scottish) Cheddar Cheese

Warre's Warrior Porto

StewArts' Private Blend Estate Grown Columbian Coffee
McClelland's Ballena Suprema Cigars
DanJi Collection (Honduras)
Sekcted Digestift

J
Menu and pictures provided by Professor Smoot

ATTENTION
DEADLINE for submissions for the next Forum is Monday, March
17th, the first day of classes after spring break. Anyone wishing to
contribute to that issue, Vol. 27, #13, must submit his or her material
to the usual locations by 5:00 pm on the 17th. Additionally, if anyone
has photos of law week activities that they would allow to be printed
in the next issue, please put the pictures and a note in locker #429.
The 14th issue of The Forum this year will be out on April Fool's
Day. Accordingly, anyone who wishes to display his or her wit is
encouraged to submit a contribution. If you have not previously written a piece The Forum, perhaps now is the time to showcase your
comedic talents and entertain the law school community as well.

0

Bar Exams

Th Forum

Spring break. The end of another school year
approaches. Summer jobs, internships, externships,
Cambridge, summer school, returning home or working in
a new city - lots of options, and many different choices
are being made by ftrst and second-year law students.
Third-year students also have a lot of choices, including
the selection of the state where they will sit for a bar
exam. Many third-years have made that decision, have
focused on a particular state and are preparing to take its
bar exam. But for those third-year students who have not
focused solely on one state, learning which states allow to
work full time in legal services agencies for up to two

years without taking that state's bar exam (if you have
passed a bar exam somewhere) might be helpful. The
ABA lists these states in its Comprehensive Guide to Bar
Admission Requirements. They are: Alaska, Arizona,
Delaware, Kentucky, Maryland, Nevada, New Jersey,
New York, Ohio, Rhode Island, South Dakota,
Washington, and West Virginia.
One other option: For graduates taking a bar exam
with a Multi-state component, consider applying to be
admitted to the D.C. bar on motion (no test). But remember that there is a time limit on admission by motion the ftrst 25 months after receiving notice that you passed a
bar. So after you receive your notice that you passed,
consider sending in the paperwork (and money) necessary
to be admitted on motion to the D.C. bar.

Dear Job Goddess ...

whether it's researemng an isSue or ~g
a prest'?fltation to the section· on some cut~

ting..Wge topic, or anything elSe.
lbe lob Goddess knows a rec~nt law

Ft2,T, ~ <;.ooD ~:

Which One?

By Gail Peshel
Director of Career Services

meeting, and i~troduce yoUJ:S:61f to the s¢ction chairperson:·. Volunteer to help ·O.~t/.

Fe

/Jyl\imm~rattoll

~Do~~W\LL
oNLY ~ DoNk TI-U~olJ(;.I..\
~TWlTioN...

@1997W.a5hlngtonP05t
Write~ Group

E-mail: Wileytoon@aol.com
www. washingtonpost.com/wiley
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Career Opportunities
Cll'rking
Opportunitil'S
INDIANA. HAMMOND
Law firm seeking 3L to clerk
approximately 10 hours each
week. Firm does substantial
work in medical malpractice
and banking areas as well as
general practice work. Submit
resume to Career Service
office by February 28 in order
to be included in the packet that
will be mailed to firm.
INDIANA. LAPORTE
Newby, Lewis, Kaminsky &
Jones has an immediate need for
a law clerk to conduct legal
research for a general practice
firm. Clerking position is to
begin as soon as possible and
extend through the rest of this
school year. Send a resume and
cover letter to: Mark A.
Lienhoop; Newby, Lewis,
Kaminsky & Jones; P.O. Box
1816; 916 Lincolnway; LaPorte,
IN 46350.
LAWYERS
NATIONAL
GUILD SUMMER PROJECTS 1997
Information and applications are
available in the Career Services
Office for summer internships
for the a variety of programs in
a wide variety of states.
NATIONAL RIGHT TO
LIFE COMMITTEE SUMMER INTERNSHIP
Variety of internship positions
available. Applications available in C.S. Office. For more
info, call: (202)626-8800 xl53.
INDIANA. GARY
Law Clerk-2L or 3L to work
10-15 hours per week with possibility of full-time summer
employment in general law
practice in Miller Beach area.
Please send cover letter &
resume to Lenore Heaphey at
Meyer, Lyles & Godshalk, P.C.,
363 S. Lake St., Gary, IN
46403. FAX: 219/939-3070.
INDIANA. MERRILLVILLE
Law Clerk-Needed after
Spring Break to work with AVrated sole practitioner. Hours
flexible, part-time during school
year, possibility of full-time in
the summer. Practice concentrated in state and federal criminal practice, appellate, death
penalty defense, and personal
injury. Apply A.S.A.P. by
sending or faxing resume to:
Marce Gonzalez, Jr.; Suite D,
91 20 Connecticut; Merrill ville,
IN 4641 0; 2191769-3030 or
FAX: 2191769-3031.
INDIANA. INDIANAPOLIS
Summer Intern-Office of the
U.S. Attorney, Southern District

of Indiana is seeking 2 interns
for paid positions in the summer 1997 program. The Office
prefers second- or third-year
law students with superior academic qualifications. Knowledge
of federal jurisdiction and criminal procedure would be an
advantage. Candidates will be
required to successfully complete an FBI background check
prior to beginning the internship. The internship will last
approx. 10-12 weeks from
May/June through August.
Interns must be able to work
Monday through Friday from
8:30 a.m.-5:00 p.m. Federal
regulations may restrict interns'
ability to contemporaneously
hold other employment. Submit
a current resume, law school
transcript and writing sample to
Judith A. Stewart, U.S.
Attorney, U.S. Courthouse, 5th
Fl., 46 East Ohio Street,
Indianapolis, IN
46204.
DEADLINE: March 17, 1997.
INDIANA. SOUTH BEND
Summer Intern-South Bend
City Attorney's Office has
openings for summer internships. The work will consist
mostly of research and writing
in various phases of municipal
law. 40 hours per week-$7.28 $8.09 per hour. Send cover letter, resume, references and writing sample to:
Anne E.
Bruneel; Chief Asst. City
Attorney; 1400 County-City
Building; South Bend, IN
46601.
INDIANA. ELKHART
Law Clerk-Elkhart County
Superior Court I is seeking a
clerk to fill a permanent position A.S.A.P. Will be responsible for compiling legal research
and authoring rough draft opinions in specific cases. May be
required to perform as Court
Bailiff and assist with trials.
Qual: Must have completed a
J.D. or LL.B. Degree from an
accredited
law
school.
Licensure to practice law in the
State of Indiana is not required,
but individual is expected to be
scheduled to take the bar exam;
court or legal experience is preferred. Salary is dependent on
experience and qualifications
and offers full benefits. DEADLINE: March 15, 1997,
before 3:30 p.m. Send cover
letter and resume to: Elkhart
County Personnel Office; 117
North 2nd St., Goshen, IN
46526-3231. Phone: 219/5356725 or FAX: 219/535-6750.
ILLINOIS. WHEATON
Summer Intern-The 18th
Judicial Circuit Court is seeking
to hire an intern to assist the
judiciary and two staff attorneys

in legal research and other
duties as assigned. Term of the
position is approximately 13
weeks and will begin approx.
June 1, 1997. Salary is $8.00
per hour for a 37-1/2 hour week.
Submit a cover letter and
resume which includes any previous work experience, GPA
and standing in law school to:
Robert
Fiscella;
Court
Administrator; Judicial Office
Facility; 505 N. County Farm
Rd.; Wheaton, IL 60187-3907
Deadline: March 3, 1997
NEW YORK. NEW YORK
Puerto Rican Legal Defense and
Education Fund has two fulltime positions open-1) Staff
A tty in Latino Ci vii Rights and
Womens
Rights
2)
Development Director. More
info is available in file in Car.
Svcs. office.

Fuii-Tin1e
Opportunities
INDIANA. ANGOLA
Attorney-New attorney or ·
December graduate interested in
sharing a busy law office with
solo attorney. Plenty of overflow work. Excellent opportunity for an aggressive attorney
who wants to earn unli-mited
income.
Call:
Michelle
Simmons at (219)665-9779 or
mail resume to: 107 North
Martha St., Angola, IN 46703.
WISCONSIN. APPLETON
Corporate
Attorney-Aid
Association for Lutherans is
seeking an entry-level, in-house
corporate attorney to work in
the areas of insurance, securities, and tax. Cover letters
should be addressed to Mark
Mahoney, Aid Association for
Lutherans, Appleton, WI-but
·should be submitted to Career
Services by March 21, 1997 (in
order to be included in the packet that will be mailed to AAL).
INDIANA. HAMMOND
Associate-General practice
law firm with a concentration in
trial matters, such as personal
injury, criminal defense and
family law (also practice in
bankruptcy, estates and corporate matters) has an opening for
a new associate. Send resume
to: Robert M. Hess, Sachs &
Hess, P.C., 5832 Hohman
A venue, Hammond, IN 46320.
INDIANA. EVANSVILLE
Associates-Full-service law
firm with 22 attorneys is seeking to hire one or two associates
to begin work by September
1997. Qual: 3L's who rank in
the top 112 of their class, possess good research and writing

skills, and have significant clerk
and/or law related work experience. A special interest in persons having undergraduate
degrees in accounting or engineering, or have work experience or an interest in the areas
of taxation, pension and
employed benefits, estate planning, construction or trial law is
beneficial. Applicants should
send a cover letter and resume
to: Jeffrey W. Ahlers; Kahn,
Dees, Donovan & Kahn; 305
Union Federal Building, 501
Main Street, PO Box 3646;
Evansville, IN 47735-3646.
INDIANA. INDIANAPOLIS
Associate-Law finn practicing
Employment Law, Personal
Injury, Family Law and Tort
Practice (Civil Rights, etc.) is
seeking an associate and currently conducting interviews.
Send application A.S.A.P. to:
Mr. Mark Rutherford (1986
VUSL grad); Laudig, George,
Rutherford, & Sipes; 156 E.
Market Street, Suite 600;
Indianapolis, IN 46204.
NEW YORK. ALBANY
Albany Law School invites
applications for one possible
full-time, non-tenure track position in our Lawyering Program
for the \997-98 academic year.
The position may be renewed
annually and includes faculty
fringe benefits. Instructors in
the Lawyering Program teach a
mandatory first-year course
integrating legal research, writing, analysis, and lawyering
skills, including: interviewing,
client counseling, fact investigating, drafting, negotiating an
appellate advocacy. Applicants
should have excellent academic
records, prior experience in the
practice of law, demonstrated
legal research and writing ability. Prior experience in teaching
is highly advantageous. To
apply, send cover letter, resume,
including names of at least two
references, a writing sample,
and LR&W or Lawyering
teaching materials (:if applicable) by April 1, 1997. Contact:
Pamela N orri x, Director,
Lawyering Program, Albany
Law School, 80 New Scotland
Avenue, Albany, NY 12208, email: pnorr@maiJ.als.edu

Judicial
Clcrkships
INDIANA. INDIANAPOLIS
Two two-year judicial clerkship
positions commencing in August,
1998 in the Court of Appeals of
Indiana. Second- year or graduate students who have demonstrated a proficiency in analyzing
legal problems and writing are

asked to apply. Preference may
be given to students in the top
10% of their class, but exceptions
are made. Interviews will take
place in early April in the Judge's
chambers. Send resume with
copy of a recent transcript
attached to: John G. Baker,
Judge, Court of Appeals of
Indiana, Room 421, State House,
Indianapolis, IN 46204-2784.
DEADLINE: March 14, 1997.
INDIANA. INDIANAPOLIS
Two two-year judicial clerkship
positions commencing in August,
1998 in the Supreme Court of
Indiana are anticipated. Secondyear students whose law school
and undergraduate performances
demonstrate high intellectual ability along with excellent writing
skills and experience are asked to
apply. Preference may be given
to students with the maturity that
comes from significant work or
life experiences and those with a
strong interest in practicing law in
Indiana. Those selected will
interview at the Justice's office in
Indianapqlis either during April
or June-July. Applicants should
indicate their preference and, if a
summer interview is preferred,
their summer address. The
process should be completed and
a formal offer extended in early
September. Send resume with
copy of a recent transcript
attached to: Brent E. Dickson,
Justice, Supreme Court of
Indiana, 306 State House,
Indianapolis, IN 46204. DEADLINE: ASAP

Pro bono
Opportunities
ILLINOIS
Circuit Judge for ~th Circuit of
lllinois has 2-3 hours of Pro Bono
work available. Work would
consist of cite checking statutes to
be used in an llli~ois State Bar
informational pamphlet. Work
will be done via fax or mail.
Submit resumes to the Career
Services office. Questions: contact Scott Larson, lkr # 224.
INDIANA. LAKE COUNTY
Lake County may have opportunities involving legal representation of migrant farm workers in
the near future. Interested persons should be fluent in reading,
writing, speaking and interpreting
Spanish and should have transportation. The clerking opportunities are open to any student
interested in legal/social justice
issues. Contact: Christopher C.
Hedges; Attorney at Law; 506
Ridge Rd.; Munster, IN 46321.
DC. WASHINGTON
Summer Interns-The Federal
Communications Bar Association
Foundation will award stipends to
law students employed as unpaid
summer interns in communications positions with government
offices. Application forms are
available in the Car. Svcs. office.
DEADLINE: March 14,1997.
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West
~ Bar Review™

1

Join tl1e nation's most experienced team of MPRE lecturers wl1o deliver cotnplete ·
preparation for the Mttltistate Professional Responsibility Exam.

FREE TO ALL STUDENTS
INCLUDES the lecture handout with sample questions.
A tuition deposit is required to receive the MPRE software and the
MPRE textbook which contains outline materials and
200 practice questions with analyzed answers.

WEDNESDAY, FEBRUARY 26,5:30-10:00 p.m.
MONDAY, MARCH 10,4:00-9:00 p.m.*

TO RESERVE YOUR SEAT, PLEASE CALL

(800) 443-3075 ext. 7356
It's your choice. Go with the Best.
*With sufficient student interest
All lectures will be held on videotape in the Ulbricht Lecture Hall.

